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NOTES OF THE 








Judicial Re-shuffle 


Her Majesty the Queen has approved 
the appointment of Lord Justice 
Denning to be a Lord of Appeal in 
Ordinary to fill the vacancy caused by 
the retirement of Lord Oaksey who, it 
will be recalled, presided over the 
Nuremberg Trials in 1945. 


The new Lord of Appeal, who is 58, 
has served on the Court of Appeal since 
1948 where he has acquired a distin- 
guished reputation for an imaginative 
and scholarly approach to that tri- 
bunal’s work. His judgments were 
models of freshness and lucidity and he 
will be a powerful reinforcement to 
their Lordships’ counsels. Amongst his 
other capacities he has been president of 
the National Association of Parish 
Councils and chairman of the Society 
of Comparative Legislation. His suc- 
cessor in the Court of Appeal will be 
Mr. Justice Pearce, a Judge of the 
Queen’s Bench Division since 1954, who 
has been on the High Court Bench since 
1948 when he was appointed to the Pro- 
bate, Divorce and Admiralty Division. 
Lord Justice Pearce is a man of versatile 
talents, being a connoisseur of paintings 
and an R.B.A., in addition to his judi- 
cial activities. In his place in the 
Queen’s Bench Division will be Mr. 
Cyril Salmon, Q.C. Mr. Justice Salmon, 
who is 53, was educated at Mill Hill and 
Pembroke College, Cambridge, and 
called to the bar by the Middle Temple 
in 1925. He was appointed recorder of 
Gravesend in 1947, having taken silk in 
1945 after serving with the forces 
throughout the war, including H.Q. 8th 
Army in 1943-44, 


Slack Methods as Encouragement to 
Crime 

Temptation is one of the factors to 
be taken into consideration in the diffi- 
cult task of assessing degree of guilt and 
measure of punishment. Strong tempta- 
tion does not exonerate the offender, 
but it may be a mitigating circumstance. 
Even the young must be taught that a 
display of attractive goods that can 
easily be stolen is something that should 
never lead them into dishonesty, but if 
they fail to resist temptation their 


Week | 


offence is not regarded as one of gravity, 
and the shop-keeper is sometimes asked 
to contrive to show his goods in a way 
that is less likely to prove too strong a 
temptation. 


A somewhat similar case is that of 


_a firm or organization whose methods 


are such that fraud is made easy for 
employees or others having dealings 
with them. If persons who see how easy 
it is made for them to perpetrate fraud 
or theft fall into dishonesty, they will 
not be excused, but they are not likely 
to be treated with as much severity as 
those who make their own opportunities 
and scheme with skill and determina- 
tion to bring off a profitable crime. 
These latter are among the criminals 
who are a constant danger to society 
and must be dealt with accordingly. 


A recent case at the Sussex Assizes 
illustrates what we have been trying to 
point out. A man was convicted of 
thefts of government property, and was 
sentenced to 18 months’ imprisonment. 
Another, similarly charged, was sen- 
tenced to 10 months. Donovan, J., when 
Passing sentence, said that the methods 
of the Ministry concerned were so slack 
that they were an encouragement to 
this sort of thing. But for this fact, the 
sentences would have been longer. 


Income Tax Frauds 


Fraudulent evasion of income tax is a 
bad offence in that evasion by some 
means that others must pay more but 
like other offences it varies widely in 
gravity. Unfortunately it seems to be 
taken for granted in some quarters that 
expenses are naturally exaggerated a 
little and that some cash receipts will 
not be recorded in the accounts. These 
irregularities must be difficult to detect, 
and that no doubt is one reason why 
persons whose standards are not as strict 
as they should be indulge in what they 
regard as comparatively harmless prac- 
tices. 


Some income tax evasion goes even 
further. The Newcastle Journal has 
reported a prosecution in which it was 
stated that a man had claimed an allow- 
ance for a daughter over a period of 
some years, when in fact he had no such 
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child. The revenue had lost over £200. 
The defendant was at the Durham 
quarter sessions sent to prison for nine 
months. How the fraud was discovered 
is not stated, but it went on for a long 
time, which in itself illustrates the diffi- 
culty of detecting tax evasion. 


Army or Borstal ? 


Probation officers in their reports and 
surveys have testified to the steadying 
effect of national service on many of 
the adolescents who have shown signs 
of delinquency, and there is no doubt 
that what many of these young people 
need is regular occupation and disci- 
pline at a most unstable period of their 
lives. They are not really criminals, and 
need not become criminals if they are 
subjected to the right kind of treatment. 


It is quite a different situation when 
a persistent offender says he wants to go 
into the armed forces. It is not un- 
reasonable for the perfectly respectable 
young men who form the vast majority 
to feel some resentment at the presence 
among them of a criminal with a record. 
The recorder of Bristol had before him 
at quarter sessions an 18 year old soldier 
who, according to The Western Daily 
Press, pleaded guilty to burglary and 
asked to have four other cases of break- 
ing and entering and stealing taken into 
consideration. He was stated to have 
previous convictions. The defendant 
asked to be allowed to go back to the 
army, but the learned recorder said he 
did not think the army should be made 
a dumping ground for young criminals. 
The need was for discipline and training 
in a borstal institution first, and he 
passed sentence of borstal training ac- 
cordingly. 

The youngster with no criminal re- 
cord who has committed a single offence 
of no particular gravity, and who is con- 
ditionally discharged or put on proba- 
tion, may be suitable for the services, 
and we have no doubt his presence will 
not be made unwelcome. The case of 
an offender with a serious record of 
offences is something very different. 


Whose Idea was this Road Sign ? 


The News Chronicle of April 20 con- 
tains a report with a photograph of a 
road sign which reads “Good King 
Wenceslas Looked out You do the 
Same.” It is on a large board supported 
on two uprights on what appears to be 
the grass verge of a road stated to be 
the A6 road to the south of Lancaster. 
It differs from all other road signs 
which we have ever seen in that it is 
placed upside down. According to the 


report a police inspector stated that this 
was done quite deliberately and that the 
sign had been there for a week. He did 
not know whose idea it was. 


We should think that if it had been 
there for a week that was a week too 
long. Emphasis is always being placed 
on the fact that vehicle drivers must 
concentrate on the task of driving. Some 
road signs are necessary to give warning 
of special dangers at particular points, 
but since the reading of any sign must 
necessarily take a driver’s attention 
momentarily from the road ahead it is 
essential that signs should be as direct 
as possible and should be capable of 
being quickly understood. 


The sign about which we are writing 
has, in our view, no merits at all. It 
does not pretend to call attention, ap- 
parently, to any particular danger at 
that spot and is bound to distract the 
attention of any driver who tries to 
understand it, unless he stops to read it. 
We do not imagine that its purpose is 
to make every driver stop. On the day 
the photograph was taken cars were 
passing the spot at the rate of 1,920 an 
hour. What good purpose can this sign 
have served in such circumstances ? 
There may be some explanation which 
we have failed to appreciate, other than 
that this sign will clearly attract atten- 
tion. Our complaint is that it may well 
attract too much of the attention which 
should be given to the all important task 
of driving. 


Electric Wires across the Highway 


We are grateful to a correspondent 
who in response to our request in the 
note of the week at p. 241 of the current 
volume draws our attention to s. 25 of 
the Public Health Act, 1925. This is an 
Act parts of which (including s. 25) 
apply when they have been adopted by 
the local authority of the district in 
question or brought into force there by 
an order of the Minister of Housing and 
Local Government. 


Section 25 (1) provides that it shall 
not be lawful for any person to fix or 
place any overhead rail, beam, pipe, 
cable, wire or other similar apparatus 
over, along or across any street without 
the consent in writing of the local au- 
thority, and any such consent shall be 
in writing under the hand of the clerk, 
and may contain such reasonable terms 
and conditions as the local authority 
think fit. Section 25 (2) provides a 
penalty not exceeding £5 and a daily 
penalty not exceeding £1 for contraven- 
tion of s. 25 (1). 


This provision seems exactly to fit the 
case of the person who seeks to light his 
car lamps or to charge his car battery 
from the electricity supply in his house. 
and the correspondent to whom we 
refer above sent us a cutting from the 
Folkestone Herald of April 19, 1957, 
which records the conviction of two 
motorists who had run overhead wires 
across the pavement in the way to 
which we have referred. Each was fined 
£2. It was stated by the chief inspector 
who prosecuted that the proceedings 
had been brought “in the hope that 
other people would be deterred in what 
the police considered to be a rather 
dangerous practice.” One defendant 
is alleged to have said that he had been 
doing the same thing for some years and 
that there had never been any com- 
plaints about it so far as he was aware. 


Riding a Bicycle without Due Care and 
Attention 


On November 1, 1956, pedal cyclists 
became liable to be prosecuted, under 


s. 12 of the Road Traffic Act, 1930, as 


applied by s. 11 of the 1956 Act, for 
riding a pedal cycle on a road without 
due care and attention or without 
reasonable consideration for other per- 
sons using the road. We read in the 
Evening Argus, Brighton, of April 4, 
1957, that the chief constable there is 
anxious about cyclists who ride their 
cycles steering with one hand and 
carrying articles in the other. He is 
reported as saying “They are then 
putting themselves in a critical position. 
They cannot meet an emergency and 
that is a great thing in road safety to- 
day.” 

There is no doubt that there are a 
great number of accidents to pedal cy- 
clists. Some are due to the faults of 
other road users, but a number are 
reported as being due to the conduct of 
the cyclists themselves. Can it be said 
that a cyclist who, by steering his 
machine with one hand and carrying 
parcels in the other, renders himself in- 
capable of handling his machine ade- 
quately in an emergency is riding with 
due care and attention? It seems to 
us that he would find it very difficult 
to satisfy a court that he was so riding 
if he had to admit that because of 
what he was doing he hadn’t full con- 
trol when the emergency arose. And 
need the police wait until an accident 
happens before considering the possi- 
bility of using s. 12 (supra) in such 
circumstances ? That is not for us to 
say, because everything would depend 
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on the circumstances of the particular 
case if such a prosecution were insti- 
tuted, but we do think that the matter 
is worthy of consideration. The careless 
cyclist is a danger to himself and, like 
any other careless road-user, he can in- 
yolve innocent persons in an accident to 
which his carelessness gives rise. 


The Driver who Fell Asleep 


In Kay v. Butterworth (1945) 110 
JP.N. 75, the High Court held that a 
driver who allows himself, whilst driv- 
ing, to be overtaken by sleep must be 
guilty at least of driving without due 
care and attention. The case of 
Edwards v. Clarke (1950) unreported, 
referred to at 115 J.P.N. 426, was stated 
by the Lord Chief Justice, in Henderson 
y. Jones (1955) 119 J.P.N. 304, to have 
depended on its own very special tacts 
and not to have cast any doubt on 
the authority of Kay v. Butterworth 
(supra). In Henderson v. Jones Lord 
Goddard, C.J., said of the defendant, 
“Being asleep might account for what 
she did, but it is no excuse if she goes 
to sleep when she is driving.” He said 
also, “She was, at the least, driving 
without due care and attention and, I 
should have thought, might have been 
held to be driving dangerously.” 


An American service man whose case 
is reported in the East Anglian Daily 
Times of April 20, hit the grass verge 
on opposite sides of the road, skidded 
206 ft., and his vehicle then rolled over 
and came to rest on its side. The driver 
and his passenger climbed out unhurt. 
We think it can be assumed that the 
driver had not heard of the cases to 
which we have referred, but he took the 
commonsense view of his responsibili- 
ties which we hope most people would 
take. He is reported to have said, “I 
guess I must have just fell asleep, but 
that’s no excuse.’ He pleaded guilty 
to a charge of careless driving 


A Food Hygiene Problem 


Coventry magistrates had before them 
what was believed to be the first prose- 
cution of its kind under the Food 
Hygiene Regulations, involving the 
question of the proper method of screen- 
ing fish so as to prevent risk of contam- 
ination. The case is reported in The 
Birmingham Post. 


The defendants were a well-known 
company, and on their behalf it was 
stated that refrigeration had not been 
found satisfactory, and that the defen- 
dant company employed what was be- 
lieved to be the best means of protec- 
tion: covering the fish with glass screens 


interrupted the flow of air and was con- 
sidered more harmful. It was agreed 
that opinion in the trade was divided. 
Medical witnesses differed as to the 
merits of screening with glass. One 
called for the defence said he had 
visited the shop, and to say there was 
any danger to public health was purely 
theoretical. 


The bench imposed what were de- 
scribed as nominal fines in respect of 
eight cases, the chairman remarking that 
in their opinion the company had not 
complied with the requirement in the 
regulations to take all reasonably neces- 
sary steps to protect the fish displayed, 
but adding that there was no material 
danger to the consumer’s health. 


It was intimated that there might be 
an appeal. If there is, there may of 
course be further evidence on both sides 
on what is evidently a troublesome 
problem. There was apparently no dis- 
pute about the good intentions of the 
company, and it was purely a conflict 
of scientific opinion about one method 
of protection against another. We await 
with interest the possible appeal, and in 
the meantime we are certainly not offer- 
ing any opinion. What the case has 
shown is that traders and authorities 
alike are doing their best in the inter- 
ests of the public. The regulations 
themselves have been a good deal criti- 
cized, and perhaps it will be thought 
desirable, if and when the question of 
the method to be employed is definitely 
answered, to amend the regulations so 
as to prescribe that method of protec- 
tion from the risk of contamination. 


Stealing for Fun 


As we have said before, there are 
many motives for stealing, and it is not 
always a matter of stealing for a pecuni- 
ary gain. Sometimes it is a case of 
thoughtless folly, as an instance reported 
in The Birmingham Post shows. 


A student of Birmingham University 
is stated to have pleaded guilty to steal- 
ing a notice-board from outside a coach 
office in Oxford. His story was that he 
and others took the notice-board back 
to Birmingham in order to place it in 
the premises of a football club there, 
the club having achieved victory in a 
match at Oxford. The young man told 
the Oxford magistrates that it was done 
in high spirits and as a kind of rag. He 
was given an absolute discharge and 
ordered to pay costs. 


There is no reason to disbelieve his 
explanation, for no doubt he is a 
respectable, honest young man in all 
the ordinary affairs of life. The fact 
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that he wanted the article as a trophy 
and not as something of value to be 
used or turned into money does not 
alter the fact that there appeared here 
to be all the essential elements of 
larceny, and indeed he pleaded guilty. 
Taking things as souvenirs or trophies 
can be stealing just as much as taking 
them from lower motives. What may. 
seem to be a joke to the taker may be, 
anything but fun to the owner. With-, 
out doubt, once this is appreciated by 
the thoughtless young people they will 
find some less unfortunate way of in- 
dulging in high spirits. It is a pity when 
they land themselves in court on such 
a charge as stealing. 


Wandsworth and Wimbledon 

Mr. Cyril Black, in an adjournment 
debate earlier this year, directed his 
attention to another curiosity of the rat- 
ing system. He referred to the discrep- 
ancies which exist in the methods of 
arriving at the rateable values of 
hereditaments within the area of the 
administrative county of London and 
those in the provinces, and pointed out 
that there may be two exactly similar 
houses, having the same gross value, one 
just inside and the other just outside 
the London boundary which, because 
of the different scale of deductions from 
gross value applicable in London have 
different rateable values, the difference 
being in certain cases as much as £4. 


It has been estimated that the effect 
of the greater deductions in the London 
area is to reduce total rateable value 
by £800,000 and this produces anomalies 
in a number of ways because the areas 
of certain authorities and bodies do not 
coincide with that of the administrative 
county. One of the examples quoted 
by Mr. Black was that of the metropol- 
itan police: he said that because of the 
differentiation in deductions the London 
county area was underpaying in respect 
of the police to the extent of about 
£64,000 a year. Similarly the London 
ratepayers pay £56,000 a year too little 
to the Metropolitan Water Board, the 
deficiency being made up by the other 
ratepayers within the Board’s area. 
Again, the relatively lower London rate- 
able value results in the receipt of pro- 
portionately more education grant. (This 
advantage may disappear when Mr. 
Brooke’s new grant system is in opera- 
tion.) An injustice to which Mr. Black, 
who represents Wimbledon, drew par- 
ticular attention, was in connexion with 
the Wimbledon and Putney Commons 
rate. This is a special rate for the up- 
keep of the commons levied mainly 
upon the ratepayers of Wandsworth and 
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Wimbledon, but whereas Wandsworth is 
a metropolitan borough, Wimbledon is 
part of the administrative county of 
Surrey. Thus close neighbours pay diff- 
erent rates for the same purpose. 

In his reply Mr. Bevins, Parliamentary 
Secretary to the Ministry of Housing 
and Local Government, admitted that 
he did not know whether the difference 
between the two scales was based on a 
rational factor, such as differences in the 
cost of repairs, or was simply an acci- 
dent of history ; mentioned that as the 
maximum difference was £4 there was 
no undue hardship ; pointed out that 
while it was true that if the scales for 
London were to be brought into line 
with the rest of the country those out- 
side London would benefit, there would 
also be a shift of the rate burden within 
rating areas themselves; and empha- 
sized the impossibility of taking action 
by order on a matter of this sort be- 
tween general revaluations. He sug- 
gested that the time to review these 
differential scales would be before the 
1961 revaluation and promised that the 
matter should be looked at before that 
date. 

Incidentally, about 1961 he used the 
words: “... Wwe are due, in the absence 
of new legislation, to see houses assessed 
at current rental values at the next re- 
valuation .. .” 


Articulated Vehicles and Vehicles with 
Trailers—Laden Weights 

The Motor Vehicles (Construction 
and Use) Regulations, 1955, reg. 3, de- 
fines an articulated vehicle as a heavy 
motor car, or a motor car, with a trailer 
so attached to it that part of the trailer 
is superimposed on the drawing vehicle 
with the result that when the trailer is 
uniformly loaded not less than 20 per 
cent. of the weight of its load is borne 
by the heavy motor car, or motor car, 
drawing it. 

Regulation 71 provides that the total 
laden weight of an articulated vehicle 
must not exceed 20 tons if the trailer 
part of the vehicle has less than four 
wheels or 24 tons if the trailer has four 
wheels or more. 


Regulation 71 governs the laden 
weight of vehicles and trailers. The 
general provision is that the laden 
weight of trailer and drawing vehicle 
is not to exceed 22 tons but there are 
two provisos and the one with which we 
are concerned is proviso (b) which 
allows the weight to be increased up to 
32 tons if the trailer is fitted with power- 
assisted brakes complying with the con- 
ditions set out in the proviso. 


It appears from a letter dated April 
17, 1957, addressed by the Ministry of 
Transport and Civil Aviation to various 
bodies that vehicles have been so de- 
signed that it is possible to have a 
vehicle and trailer which do not form 
an articulated vehicle within the defini- 
tion in reg. 3 but on which the front 
end of the load is carried by a platform 
which is integrally a part of the drawing 
vehicle so that the weight of the load is 
partly supported by the drawing vehicle 
and partly by the trailer. This set of 
circumstances is one which was intended 
to apply in the case of articulated vehi- 
cles with the limits of weight appropriate 
to them, and to prevent combinations 
so designed and arranged from having 
the advantage of the 32 ton weight limit 
allowed by proviso (5), supra, it is pro- 
posed to amend that proviso by adding 
a condition that it shall apply only if 
no part of the weight of the load carried 
by the trailer is transmitted to the road 
surface through any of the wheels of the 
drawing vehicle. 


This, the circular states, would pre- 
serve the original intention of the pro- 
viso in question. It is said that on safety 
grounds the carriage of weights up to 
32 tons on a combination such as we 
have referred to is not viewed with 
favour. 


The circular invites observations to 
the Ministry by any persons who see 
any objection to the proposed amend- 
ment of the proviso. 
should be forwarded by May 15, 1957. 


The Growth of Traffic 


We have said before that in consider- 
ing the grave problem of the number of 
accidents on our roads we must not for- 
get the constant increase in the number 
of vehicles which are used on the roads. 
It is difficult to avoid the conclusion 
that unless vast new road schemes give 
us extra accommodation and facilitate 
the movement of traffic, traffic blocks 
will assume such proportions as to have 
a serious effect on our economy. We do 
not want to reduce accidents by bring- 
ing traffic to a standstill. 


The Ministry of Transport and Civil 
Aviation have recently issued the figures 
which show the number of mechanically 
propelled vehicles for which licences 
were current at any time during the 
quarter ended September 30, 1956. The 
total was 6,919,571. This was more than 
half a million, or eight per cent., in 
excess of the corresponding total for the 
September quarter of 1955. Preliminary 
figures show this 1956 total to have 
been made up of 3,887,906 cars, 


Any comments’ 
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1,326,210 motor cycles, 101,426 hackney 
vehicles, 1,173,311 goods vehicles, 5,629 
tractors (showmen’s and general haul. 
age), 379,204 agricultural tractors and 
45,894 vehicles exempted from taxation, 
These totals do not include vehicles 
operated by service departments or cer. 
tain government-owned vehicles. 


The largest percentage increase over 
1955 was in cars—over 10 per cent. The 
only decrease was in hackney vehicles, 
the number of which fell by just over 
three per cent. 


Ten per cent. more cars again by 
September, 1957, would mean approxi- 
mately a further 400,000 vehicles on the 
roads, without any additions to the 
other classes. Where is it all going to 
end ? 


Noisy Motor-Cycles 

Regulation 82 of the Motor Vehicles 
(Construction and Use) Regulations, 
1955, provides that no motor vehicle 
shall be used on a road in such a 
manner as to cause any excessive noise 
which could have been avoided by the 
exercise of reasonable care on the part 
of the driver. Regulation 81 provides, 
inter alia, that no person shall use or 
cause or permit to be used on a road 
any motor vehicle which causes any 
excessive noise as a result of any defect 
(including a defect in design or con- 
struction), lack of repair or faulty 
adjustment in the vehicle or any of its 
parts or accessories. 


We see in the East Anglian Daily 
Times of April 6, a report of the prose- 
cution of a motor-cyclist who pleaded 
not guilty to “making an excessive 
noise with his motor-cycle.” He was 
convicted and ordered to pay 4s. costs, 
the chairman saying that there had been 
many complaints (presumably of noisy 
motor-cycles). 

It may be that the accepted standard 
of what is a reasonable noise for a 
motor-cycle to make has altered in 
recent years, for prosecutions under 
either of the regulations referred to 
above are rare even though on many 
occasions motor-cycles emit ear-splitting 
noises, particularly when starting of 
accelerating, which we do not think 
would have been tolerated some few 
years ago. The machines which s0 
offend are not old or worn ones, but 
are in many cases obviously new oF 
nearly new. Even those ridden by police 
officers in uniform seer at times to pro- 
duce far more noise than would seem 
to be necessary. Must all this extra 
noise be accepted as one of the benefits 
of the modern world ? 
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VARIATION OF MAINTENANCE ORDER: CHILD BORN 
AFTER MAKING OF ORDER 


By A. J. CHISLETT 


A question constantly before the courts is whether a magis- 
trates’ court has power to vary a maintenance order by adding 
a provision giving the wife custody of, and maintenance for, a 
child born after the making of the original order. 


It will be recalled that an order made in favour of a married 
woman under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, may be subsequently varied 
in one of two ways. Upon “ fresh evidence ” to the satisfac- 
tion of the court, the order may at any time be altered, varied 
or discharged under s. 7 of the Act of 1895. Alternatively, 
where a court makes an order for the periodical payment of 
money it may by order on complaint subsequently revoke, re- 
vive or vary the order under s. 53 of the Magistrates’ Courts 
Act, 1952. 


A decision of the High Court, which has ceased to be cited 
in Stone for some years is very much in point in considering 
the problem. The facts in Harvey v. Harvey (1923) 39 T.L.R. 
193, were that a married woman obtained a maintenance 
order for 35s. a week against her husband on June 20, 1921. 
The order also gave her custody of the three children of the 
marriage, but she did not apply for or obtain any provision 
for their maintenance. On October 17, 1921, she applied for 
maintenance for the children, and an order was made giving 
her 10s. a week in respect of each child. On appeal to the 
Divisional Court this order was quashed on the ground that 
there was no fresh evidence. It was submitted that the justices 
had no power to vary the order, but that question was not 
argued or adjudicated upon. 


On October 6, 1922, the wife again applied for maintenance 
for the children, on the ground that the husband’s means had 
improved. The justices held that they had no power to vary 
the order by adding a provision for the maintenance of the 
children, and against that dismissal the wife appealed. 


On her behalf it was contended that s. 7 of the 1895 Act 
gave the justices jurisdiction because that section was imported 
into the Married Women (Maintenance) Act, 1920, s. 2 of 
which provided that the two Acts might be cited together by 
a common title. Counsel also relied on s. 30 (3) of the 
Criminal Justice Administration Act, 1914 (now s. 53, Magis- 
trates’ Courts Act, 1952) as conferring jurisdiction. 


The learned President, however, pointed out that the 1914 
Act merely gave power to revoke, vary or revive an order 
Within the limits of the court’s jurisdiction. It did not give 
the court jurisdiction to make an order it could not otherwise 
make. If that were not so it would not have been necessary 
to include in the Act of 1920 express power to vary an order 
made before that Act came into force by including a provision 
for the maintenance of children committed to the wife’s 
custody. It is clear that the learned Judge was of opinion 
that the justices (who had made the custody orders after the 
1920 Act had come into force) were precluded from subse- 
quently adding maintenance orders for the children by virtue 
of the powers contained in the 1914 (now 1952) Act. 


That left the question whether the order could be varied 
as desired, under s: 7 of the Act of 1895. The High Court, 
however, answered that question in the same way. 


_ The judgment of the court is short and is therefore given 
in full: 


“The Summary Jurisdiction (Married Women) Act, 1895, 
enabled justices in certain circumstances to make an order for 
the maintenance of a married woman, and to alter, vary or 
discharge that order. The Married Women (Maintenance) 
Act, 1920, empowered the justices from that time forward to 
make an order for the maintenance of children of the 
marriage, and where an order for the maintenance of a 
married woman had been made before the passing of the Act 
of 1920, and the custody of a child or children had been com- 
mitted to her, the justices were also empowered thereby to add 
an order with regard to the payment by the husband of a 
weekly sum for the maintenance of such children. But the 
original order in this case was made after the Act of 1920 
came into operation, and therefore does not fall within these 
provisions, and in my judgment the justices were right in 
holding that they had no jurisdiction to vary the order that 
the wife had obtained for her maintenance by adding to it an 
order in regard to the maintenance of the children. The 
appeal, therefore, fails, and must be dismissed.” 

It is therefore clear that the principle to be observed is that 
the variation of an order means the variation of an existing 
provision and not the addition of a new provision which was 
not in the original order. 

It seems to follow that if a child is born after the making 
of an order there is no power to vary that order by providing 
for custody and maintenance of that child. 

Similarly, should a child come into the mother’s custody 
who was not the subject of a provision under the original 
order, there would seem to be no power to include provision 
for that child by way of variation. 

In both these instances the wife’s proper remedy is to apply 
for an order for custody and maintenance under the Guar- 
dianship of Infants Acts. 

It is right to say, however, that this line of argument does 
not find universal acceptance. It is said that s. 1 (2) of the 
Married Women (Maintenance) Act, 1920, was inserted in the 
Act lest there was a doubt that custody orders made before 
that Act came into force could be varied so as to provide for 
maintenance for the child or children concerned ; that in re- 
spect of custody orders made after that Act was passed, the 
new provisions would apply, and their alteration or vari- 
ation could be effected in the ordinary way. A similar pro- 
vision, indeed, is found in the Married Women (Maintenance) 
Act, 1949, where s. 2 (1) gives express power to vary up to 
the new maxima a maintenance order made before that Act 
came into force; in respect of orders made after the relevant 
date the new maxima are available. 

It is possible, one supposes, to draw a distinction between 
an enactment which provides something new (in this case 
maintenance for a child) and an enactment which merely 
alters something that already exists (in this case authorizing 
an increase of the maximum maintenance from £2 to £5). 
Harvey’s case held that nothing new can be inserted in an 
order by way of variation; it does not concern the variation 
of an existing provision. 

However that may be, it is getting dangerously near hair- 
splitting, and it is by no means certain that should this same 
point come again before the High Court, the decision in 
Harvey might not be reconsidered. 
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THE ABANDONED CHILD 


By DAVID BULMER 


A parent who abandons his child may commit a criminal 
offence and at the same time place his parental rights in 
jeopardy. 


An Abandonment—lIts Minimum Requirements 

These possibilities follow from several statutory provisions, 
all of which use the word “ abandon ” in one form or another, 
and it is first necessary to consider the minimum requirements 
for any statutory abandonment. These appear to be four in 
number: 

(1) A physical separation between the child and the parent, 

(2) accompanied by a surrender on the part of the parent 
of all care and control over the child, 

(3) there being no bona fide intention to resume such care 
and control in the future, and 

(4) no immediate transfer of the child to the physical 
possession of another responsible person who has agreed to 
exercise care and control over him. 


The first requirement is self-explanatory. The second ex- 
cludes an abandonment where a parent allows his child to 
live with another person yet retains a general right of control 
over him. The third requirement negatives an abandonment 
where a parent, who has deserted his child, can show that he 
always intended to resume his care and control in the future 
(see case reported at 118 J.P.N. 121). Finally, the child must 
have been left, at least temporarily, ““ wholly unprovided for 
and unprotected ” (see R. v. Board of Control, ex parte Rutty 
[1956] 1 All E.R. 769 at p. 774). If, immediately after the 
physical separation between child and parent, the former 
comes into the possession of a third party, who has agreed 
and is able to look after him, there is no abandonment. How- 
ever, there will be an abandonment on the parent’s part 
should the third party later desert the child and the parent 
knowingly refrain from assuming control over him (see e.g., 
R. v. White (1871) 36 J.P. 134). 


To these basic requirements must be added such further 
requirements as are demanded by the statute itself. 


Criminal Abandonments 

First, s. 1 (1) of the Children and Young Persons Act, 1933, 
makes it an offence to wilfully abandon any child under the 
age of 16 years in a manner likely to cause him unnecessary 
suffering or injury to health. Thus, in addition to satisfying 
the four basic requirements, this form of abandonment must 
be: 

(1) wilful, and 

(2) in a manner likely to cause the child unnecessary suffer- 
ing or injury to health. 

The second condition is important from the point of view 
of the defence since, “ it does not appear . . . right to say that. 
if the circumstances are such that the child might be a little 
frightened or that some small mental suffering or anxiety 
might be caused, the case is one within s. 1 of the (1933) Act ” 
(per Branson, J., in R. v. Whibley (1938) 26 Cr. App. Rep. 
184 at p. 187; 102 J.P. 326). Thus, to abandon a child in a 
magistrates’ court is not necessarily an offence within the 
section (see R. v. Whibley), and the same is true of a domestic 
servant who abandons her child but leaves it conspicuously 
placed in a pram in her employer's garden (see 120 J.P.N. 305 
P.P.2). In contrast, a father was held to have abandoned his 


five young children within this section where he left them 
alone in his house, having first telephoned the local branch of 
the N.S.P.C.C. and asked an officer to send someone round to 
look after them (R. v. Boulden (1957) The Times, March 11). 


The second type of criminal abandonment is contained jp 
s. 27 of the Offences Against the Person Act, 1861, which 
makes it an offence to “unlawfully abandon .. . any child 
being under the age of two years, whereby the life of such 
child is endangered, or the health of such child shall have 
been or shall be likely to be permanently injured .. .” Thus, 
as well as satisfying the four minimum requirements, this type 
of abandonment must be: 

(1) unlawful, i.e., intentional ; and 

(2) have endangered the child’s life, or have caused, or 
have been likely to cause, permanent injury to the child’s 
health. 


Abandonment and Parental Rights 


Criminal sanctions apart, a parent who abandons his child 
may find his parental rights being suspended or superseded. 
However, the present trend is for the courts to require the 
same type of abandonment as would sustain a criminal charge 
before using their statutory powers to interfere with parental 
rights. It is proposed to examine certain of these powers, 
and to consider the restrictive consequences of this approach. 


Suspension of Parental Right to Custody 


A parent who abandons his child, and who later applies 
for a writ of habeas corpus to recover him, may find his 
application being refused since s. 1 of the Custody of Children 
Act, 1891, gives the court discretionary power to refuse to 
issue a writ. Moreover, s. 3 of the same Act provides that 
the court shall not make an order for the delivery of the child 
to a parent who has abandoned him unless the parent satisfies 
the court that, having regard to the child’s welfare, he is 
a fit person to have custody. Neither section appears to call 
for anything more than a simple abandonment satisfying the 
four basic requirements discussed above. However, in a 
Scottish case (Mitchell v. Wright (1905) 7F. (Ct. of Sess.) 568), 
Lord Dunedin expressed the opinion that “ the words ‘ aban- 
doned or deserted the child’ (in s. 1 of the 1891 Act) point 
at the parent leaving the child to its fate,” and dicta in a later 
English decision have assumed this to mean that the aban- 
donment envisaged by the 1891 Act is a criminal abandon- 
ment (see the judgment of Lord Goddard, C.J., in Watson V. 
Nikolaisen [1955] 2 All E.R. 427 at p. 430). In other words 
not only must the parent leave the child unprotected and un- 
provided for but there must also be a likelihood of unnecessary 
suffering or injury to his health. The Act itself makes no 
mention of any such requirement, nor, indeed, is it a necessary 
implication from Lord Dunedin’s judgment since there 's 
nothing to suggest that in using the words “ leaving the child 
to its fate,” his Lordship meant anything more than that the 
child must have been left unprotected and unprovided for. 4 
basic requirement for any statutory abandonment, and one 
which was not satisfied on the facts of the case itself, the 
mother having entrusted the child to the care of her cousin. 
It is hoped that the scope of the 1891 Act will not be reduced 
by requiring a criminal abandonment to bring ss. 1 and 3 into 
operation. 
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Supersession of Parental Rights by an Adoption Order 


An adoption order transfers irrevocably the parental rights 
over the child from the natural parents to the adopters. 
Before such an order can be made the consent of the parents 
must be obtained or dispensed with. One of the grounds for 
dispensing with a parent’s consent is that the parent has 
abandoned the child (see s. 3 (1) (a) of the Adoption Act, 
1950). In Watson v. Nikolaisen (supra) a Divisional Court 
of the Queen’s Bench Division, purporting to apply Lord 
Dunedin’s test in Mitchell v. Wright (supra), held that the 
word “abandoned” in s. 3 (1) (a) meant a criminal aban- 
donment. We have already suggested that Lord Dunedin’s 
test does not necessarily require such a construction, and the 
provision itself contains nothing to indicate that it is restricted 
to abandonments likely to cause the child unnecessary suffering 
or injury to health. Moreover, on the facts of the particular 
case the alleged abandonment did not satisfy the minimum 
requirements for any statutory abandonment since the child 
had been transferred by its mother to prospective adopters 
who had agreed to look after him. Be that as it may, the 
necessity for proving a criminal abandonment in such cases 
is now a part of our law and will remain so unless and until 
the Court of Appeal decides otherwise. 


Suspension of Parental Rights in favour of Local Authorities 


Where a child under the age of 17 is abandoned by his 
parents the local authority must assume care over him if 
this is necessary in the interests of his welfare (s. 1 (1) (a) of 
the Children Act, 1948). The local authority may then pass a 
resolution under s. 2 (1) (b) of the 1948 Act assuming parental 
rights over the child although the court will not confirm the 
resolution, should it be disputed, unless the child remained 
abandoned by the parent on whose account it was passed at 
the time the resolution was actually passed (s. 2 (3) (proviso)). 
A s. 2 resolution “ puts the (local) authority in loco parentis 
in practically the same way as if they had adopted the child. 
It gives the authority all parental rights and deprives the 
parent of parental rights” (per Lord Goddard, C.J., in Re 
AB. (An Infant) [1954] 2 All E.R. 287 at p. 291). However. 
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unlike an adoption order a s. 2 resolution must cease to oper- 
ate when the child reaches 18 (s. 4 (1)), and does not affect the 
parent’s right to control the religious education of the child 
(s. 3 (7)). So far the Divisional Court has not been called 
upon to consider the meaning oi the word “ abandoned ” in 
any of these provisions, but it is submitted that in no case 
does the context suggest that anything more than a simple 
abandonment satisfying the four minimum requirements is 
necessary. To require a criminal abandonment would severely 
restrict the scope of the Act, and it seems unlikely that 
Parliament intended to exclude a child in a situation such 
as that envisaged in our earlier example relating to the 
domestic servant from the protection of these provisions. 

A final point which causes some difficulty concerns a child 
who is already in the care of a local authority under s. 1 
of the 1948 Act for some cause other than his abandonment 
and whose parents subsequently disappear giving up any 
intention of resuming care and control over him. Can such 
parents be said to have abandoned him for the purposes 
of enabling the local authority to pass a s. 2 resolution 
assuming parental rights? If, as has been suggested is not 
the case, a criminal abandonment is required to bring 
s. 2 (1) (b) into operation, then clearly such conduct could 
not be relied upon as a ground for passing a resolution assum- 
ing parental rights, there being no likelihood of unnecessary 
suffering or injury to the child’s health. But even if no more 
than a simple abandonment satisfying the four basic con- 
ditions is needed the case still presents difficulty. True, a 
negative abandonment occurs where a parent, having sur- 
rendered the care and control over his child to another person, 
knowingly fails to take charge of him after he has been 
deserted by that other person, but this could never occur in 
the case of a local authority. Such parents would no doubt 
be in breach of s. 10 (1) of the 1948 Act and thus render 
themselves liable to a criminal prosecution, but it is not con- 
sidered that they can be said to have abandoned the child for 
the purposes of enabling the local authority to pass a s. 2 
resolution (but see 116 J.P.N. 445 (P.P. 1) for an opposing 
view). 


LOCAL GOVERNMENT IN COUNTIES 


The second of the trilogy of Government White Papers 
about local government was published last week: it deals 
with the functions of county councils and county district 
councils in England and Wales. The first White Paper made 
proposals about the areas and status of all local authorities 
and the third is to be concerned with finance. Preliminary 
discussions are now proceeding on technical aspects of this 
problem but the broad outline of the Government’s views has 
already been drawn by the Minister of Housing and Local 
Government in a Parliamentary Statement: a block grant is 
to replace the main percentage grants and rates are to remain 
the basic method of local taxation. 


The Government hope to introduce a Bill on local govern- 
ment re-organization next session: it is intended to be based 
on the three White Papers, subject to any amendments which 
the local authority associations can persuade the Government 
to accept. From the evidence now available it does not seem 
that the Bill will propose drastic changes in areas, status 
or functions and although the financial proposals may even- 
tually have quite serious effects no doubt their immediate 
impact will be softened by some pill-gilding transitional 
arrangements. 


The present White Paper just published comments that 
while the local authority associations are agreed that it is 
necessary as part of any re-organization of local government 
that there must be a decision on the functions now exercised 
by county councils which should in future be carried out by 
district councils there is no agreement about the extent of 
the changes. The White Paper therefore sets out the general 
conclusions of the Government as a basis for discussion with 
the Associations. 


The Government believes that larger responsibilities should 
be given to district councils because they are in closer touch 
with the people they serve than county councils can be, but 
the difficulty is to reconcile a shift of responsibility with the 
needs of good administration. Most of the functions call 
for highly specialized staff ; some require substantial resour- 
ces; and some can be administered efficiently and econo- 
mically only on the basis of large areas or large populations. 
Any new arrangements must take into account the question 
whether some functions are at present being discharged by 
district councils which are too small to do so conveniently 
and effectively. It will be remembered that in the first White 
Paper on area and status the Government stated that in any 
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review of county districts the principal problem would be the 
reduction of the number of what it called unduly small 
authorities. The White Paper informed its readers that there 
were in England and Wales some 700 county districts with 
populations of less than 15,000, nearly 500 with less than 
10,000 and over 200 with less than 5,000, and emphasized 
that in the next reviews county councils should tackle with 
determination the task of reviewing the areas and boundaries 
of their county districts and should recommend any changes 
necessary to secure administrative units with adequate popu- 
lation and resources. 


The Government therefore intend that county districts 
should be fewer but more powerful. 


With regard to functions it is proposed that the 55 non- 
county borough and urban district councils with a population 
of 60,000 or more should be given the main responsibility for 
the health and welfare services (other than residential and 
temporary accommodation under Part III of the National 
Assistance Act), and ambulances, education, employment of 
children, classified roads, certain planning functions, theatres 
and cinemas, weights and measures, diseases of animals, ferti- 
lizers and feeding stuffs, food and drugs and the functions 
relating to milk and dairies assigned to food and drugs’ 
authorities. 


Smaller authorities will not get much. For roads it is pro- 
posed that there should be delegation, subject to more de- 
tailed control by the county, to “appropriate” non-county 
boroughs and urban districts below 60,000; but the functions 
relating to health, welfare, education, weights and measures, 
diseases of animals, and fertilizers and feeding stuffs will only 
be delegated to such authorities in special circumstances. It 
appears that in referring to special circumstances the Govern- 
ment is thinking of cases where a district has a population not 
far short of 60,000 and is a self-contained town at some 
distance from other towns: there will not be many such. 


Rural districts are thought to present a special problem. 
The Government argue that for some purposes a rural district, 
however large, does not form as convenient an administrative 
unit as a borough or urban district with a comparable popu- 
lation, and propose therefore that the five rural districts with 
populations of 60,000 or more should not be entitled to dele- 


THE WEEK IN 


From Our Lobby 


An adjournment debate on the trial of Dr. Adams was 
initiated by Mr. George Wigg (Dudley). He said that if there 
was any driving force that led him to look at the case of Dr. 
Adams, it was the memory of what had transpired in the previous 
case of Mr. Timothy Evans who would not have died had he 
commanded great sums of money or had there been a great pro- 
fession behind him. Mr. Evans died because at some stage in 
the proceedings someone reached the conclusion that he was 
guilty and then, regardless of what happened, set out to prove it. 
It was axiomatic that a prisoner on a charge was innocent until 
he was found guilty and that it was the job of the Attorney- 
General not to secure a conviction, but to ensure that justice was 
done. Mr. Justice Devlin, in his summing up in the Adams case, 
with the approval of the Lord Chief Justice, said that it would 
have been wiser if the proceedings in the magistrates’ court had 
been held in private. They were not. Sir Norman Birkett held 
the view that the defence asked for the proceedings to be held 
in private and that the Crown opposed that request. The Attorney- 
General had stated that it was clear beyond doubt that Mr. 
Melford Stevenson did not oppose the application that the 


gation in the same way as the comparable urban authorities, 
although claims for delegation might in exceptional cases be 
granted. The Government also feel that in rural districts the 
county councils ought to retain responsibility for classified 
roads and for weights and measures in view of the technical 
requirements of these services and, in the case of classified 
roads, of the cost. 


It will be observed that the Government view as to the 
method of transferring responsibility accords with the revised 
opinion of the County Councils’ Association which was in 
favour of compulsory delegation instead of direct conferment 
of certain functions. It is argued that for certain services, 
notably education, classified roads and planning, it is necessary 
that the county council should retain responsibility for broad 
policy and, in relation to education and roads, for finance. 


The proposal that divisional executives for education should 
be abolished is likely to arouse opposition. While it is true 
that these bodies have been attacked as an unnecessary and 
therefore wasteful part of educational administration they 
have undoubtedly given elected representatives from the 
county districts an opportunity to participate in the work of 
the service. If none but the largest urban districts and non- 
county boroughs are to be charged with educational duties in 
future that local representation and interest will be lost: in 
other words the result will be quite the opposite of what the 
Government is seeking to achieve. There is a further point: 
if economy and the possibilities of retrenchment have influ- 
enced this suggestion and should it eventually be adopted 
care must be taken to see that a system of divisional execu- 
tives is not replaced by a system of divisional education com- 
mittees with no significant change in administrative costs. 

In this matter, as in most others, the vital factors are the 
size, efficiency and potential capabilities of the districts which 
emerge from the county reviews and the extent in practice to 
which delegation will be made to districts below the 60,000 
limit. These are questions of the future: we shall be return- 
ing to the subject of the White Paper again soon, for the 
present we conclude by drawing to the attention of all Gov- 
ernment departments whose duty it is to overlook from the 
centre the provision of services locally the words at the foot 
of page three of the White Paper: “Delegation works best 
with a minimum of control by the major authority.” 


PARLIAMENT 


Correspondent 


evidence in relation to the charge should be heard in camera. He 
(Mr. Wigg) and other people did not believe it. 

He had information that before the trial opened at the Old 
Bailey, there was a conference between the Crown, the defence 
and the police concerning the Hullett case, and every newspaper 
office in London without exception was informed privately of 
what had happened at that conference. He was not concerned 
with Dr. Adams but with any person who might find himself 
or herself in the position in which Dr. Adams found himself, 
particularly if such a person lacked the resources which happily 
Dr. Adams had at his disposal. : 

Reports appeared in the Press between August 22 and 31 which 
made it impossible to assemble a jury which could have an open 
mind on the subject. Some of the headlines were a scandal and 
disgrace to the British Press. The information contained in those 
reports was of such a detailed character that it could have come 
only from official sources. He suggested that it could have come 
from those who were actively engaged in the preparation of the 
case. There were stories that 400 people had been poisoned and 
that a mass murderer was at work. Some of the information 
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was printed in such a form that Dr. Adams’ name was put in 
juxtaposition with the headlines as to make it quite clear what 
was being said. He asked the Attorney-General and the Home 
Secretary to consider setting up an inquiry, in secret if necessary, 
by a Judge of the High Court, having power to send for persons 
and papers and to decide just how it happened that such informa- 
tion was published. 

There was something more involved than merely titbits of 
information being given to newspapers. There was a systematic, 
planned campaign over a period of ten days to build up a picture 
of a monster at large who had murdered people by the hundred ; 
and it was done in such a way as to fasten it on one individual. 

On the day after Dr. Adams’ arrest, the newspapers published 
large photographs of the arrest taking place. They were different 

hotographs and obviously did not come from a news agency. 
80 somebody must have told each of those newspapers that 
Dr. Adams was to be arrested at a certain time, because it was 
beyond the realms of probability that all the newspapers, quite 
accidentally, should have had their star crime reporters and 
photographers outside Dr. Adams’ surgery. There again was 
more evidence of inside information being supplied from official 
sources to the Press. 

Mr. Wigg said he regarded it as a matter of major importance 
that a case could be built up against a man in such a form as 
to prejudice his chances of acquittal even before a charge had 
been formulated. We were still some way from lynch law, but 
the publications in the national Press in the month of August 
got perilously near to trial by newspapers. 

The behaviour of the police up to the time of Dr. Adams’ 
arrest and the preparation of the case from that time onwards 
warranted the most detailed and careful inquiry. It should not 
be an inquiry by the Executive, not by high officials of Scotland 
Yard, not by somebody appointed by the Home Office. He was 
sure that nothing less than an inquiry held by a Judge of the 
High Court would quieten public opinion and restore confidence 
in the fair name of British justice. 

Mr. Peter Rawlinson (Epsom) said there had been gross exag- 
gerations in the Press and he stood firmly against trial by rumour 
or trial by the Press. He believed that there should be discretion 
used by magistrates and by prosecuting counsel in preliminary 
proceedings to ensure that there was not trial by the Press. But 
he pointed out that the trial had ended in an acquittal, a triumph 
for British justice. He agreed that if, in fact, matters had been 
improperly conveyed to the Press, it should be investigated but 
not necessarily by a Judge of the High Court. 

Mr. R. T. Paget (Northampton) said he did not think there 
was anyone who would like to see another Adams trial, or who 
would feel that it would be for the credit of British justice should 
that occur, because a combination of circumstances led to a state 
of affairs in which it was impossible to empanel a jury which 
could bring new and fresh minds to the issue before them or who 
had not heard a mass of rumours which could not be put before 
them in evidence. The matter should be investigated in order to 
see that no man was ever again placed in a position in which, 
if there was a case against him, that case was one which could 
not be fairly tried. 

He recalled that in the Rouse case, the jury had read prejudicial 
evidence coming before the magistrates, but which, in great fair- 
ness, Sir Norman Birkett did not think it proper to present before 
the jury. That issue had been raised in the Court of Criminal 
Appeal, in which it was said that evidence of that sort whose 
admissibility was doubtful should not be given before the magis- 
trates, but should be given by way of notice of additional 
evidence which could be presented to the defence after the hear- 
ing before the magistrates. That was one of the courses available 
where there was a prima facie case on which it was felt that a 
committal could be obtained. The other alternative was to have 
the hearing before the magistrates in camera. The Attorney- 
General had said that the prosecution in the Adams case had not 
apposed the application by the defence that the evidence should 
be heard in camera. Was that enough? Surely, in the circum- 
stances, the prosecution should have supported the application 
and urged strongly on the magistrates that in the circumstances 
that evidence should not be made public until the Judge who was 
to try the case had decided whether it could properly be placed 
before a jury. 

The Attorney-General, Sir Reginald Manningham-Buller, said 
that it was only at the instance of Mr. Stevenson that part of the 
opening which related to the Hullett evidence was heard in 
camera. He made it clear more than once in the course of the hear- 
ing in open court that he was not opposing the application, and he 
conceded that there was ground for it. Despite that, the magistrates 


decided in their discretion that that evidence should be heard in 
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open court. He did not wish to criticize them; it was not for 
him to do so. He was glad that the procedure would be the 
subject of investigation and consideration by the committee 
presided over by Lord Tucker. 

The main point raised in the debate with regard to the conduct 
of the prosecution was the decision to call before the magistrates 
evidence which in the event was not called at the trial. Mr. 
Wigg had suggested that that evidence was called because with- 
out it the magistrates would not have committed for: trial. He 
had no grounds whatsoever for making that suggestion. It would 
be most improper, and he (Sir Reginald) would certainly not be 
a party to any tactic of that sort, but Mr. Wigg’s technique was 
to throw out the wildest suggestions without any evidence or 
grounds to support them, and then, when he was told that there 
was no ground for them and was sent records of the shorthand 
note, he had not the decency to withdraw. He went on ito say 
that not only did the magistrates commit, but at the trial the 
Judge held, without calling upon the Crown, that the prosecution 
had without calling the Hullett evidence established a case which 
required an answer. Mr. Paget had suggested that an alternative 
course might have been to have embodied all the evidence relat- 
ing to the Hullett matters in a notice of additional evidence. He 
could not conceive a defence regarding that as a proper course 
te take in the case. 

After the committal proceedings were over, facts came to light 
which satisfied him that the evidence relating to Mrs. Hullett did 
not support the view of the case put forward in the magistrates’ 
court that the evidence in relation to Mrs. Hullett supported the 
allegation of system. Further evidence came forward and further 
investigation in his opinion made it right not to pursue the 
evidence at all. 

In his opinion, the evidence relating to Mrs. Hullett was 
clearly admissible, as the magistrates held it was, and that 
evidence in his opinion could quite properly have been called 
at the trial on the charge of murdering Mrs. Morrell. He went 
on to explain why he decided not to call that evidence. It was 
the established practice that evidence of system was excluded, 
notwithstanding its admissibility, which was, in relation to the 
weight it bore, so prejudicial to the accused that its admission 
would operate to prevent his having a fair trial. It was on that 
ground, after the committal proceedings had ended, that he 
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decided that the evidence relating to Mrs. Hullett should not be 
called on the trial of the charge relating to Mrs. Morrell, but 
that the leave of the Judge should be sought to prepare a separate 
indictment charging the murder of Mrs. Hullett. That leave was 
granted. 

The fact that there was a second indictment on the files was 
not known except to the prosecution, the court and the defence. 
The greatest care was in fact taken to keep that secret, so that 
the information that there was a further charge of murder should 
not appear in the Press and increase the risk of Dr. Adams’ trial 
being prejudiced. 

In reply to Mr. Wigg’s allegations, the Attorney-General said 
there was never a conference between counsel for the Crown, 
counsel for the defence, and the police, in relation to the Hullett 
evidence. The Crown was informed by the defence before the 
preliminary proceedings that objection would be taken to the 
calling of the Hullett evidence. He informed the defence after 
the committal proceedings, when he had decided not to call the 
Hullett evidence at the trial and there were the usual interviews 
between counsel which take place in trials of that kind, some- 
times at the request of counsel for the defence. 

He did not think that one could safely conclude in these days 
that reports in the Press were necessarily or likely to arise because 
of a breach of duty by an official or police officer. Eastbourne 
was not a very large place and there was no shortage of Press 
men in Eastbourne the whole time that that inquiry was taking 
place. Mr. Wigg had no ground whatever for assuming that 
there was any improper leakage of information by the police. 
If Mr. Wigg had any information which was worthy of any 
credence at all, he was quite certain that the Home Secretary 
would be only too glad to investigate it. In the absence of any 
grounds, it was really monstrous for Mr. Wigg to assert that the 
Press “ were being fed with information by the police authorities.” 

There was no disagreement between those responsible for the 
preparation and institution of the case on the question whether or 
not a charge of murder should be preferred. Those responsible 
for the decision were unanimous. He also wanted to repudiate 
emphatically that the defence of accused persons was in any way 
prejudiced if they were defended by counsel instructed under the 
Poor Persons Defence Act. It was a proud tradition of the Bar 
that those who were accused of serious charges did get, often at 
great sacrifice, experienced counsel to act for them. 


EX GRATIA PAYMENTS 

Mr. Hector Hughes (Aberdeen, N.) asked the Secretary of 
State for the Home Department at question time in the Commons 
what steps he proposed to take to assess and award out of public 
moneys a payment to Dr. Adams, who was recently wrongly 
detained in custody for a considerable period on a charge of 
murder, tried at the Central Criminal Court, found not guilty and 
discharged ; and whether he would set up a tribunal publicly to 
hear and determine in a judicial manner on evidence and argu- 
ment the correct amount to be so assessed and awarded to Dy. 
Adams. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that it was not the practice to make an ex gratia 
payment from public funds to a person who had been acquitted 
of a criminal charge unless there had been misconduct or neg- 
ligence on the part of the police or other public officials. If a 
defendant was acquitted after trial on indictment the court had 
power under the Costs in Criminal Cases Act, 1952, to order the 
payment of such sums as appeared to the court to be reasonably 
sufficient to compensate the accused for the expenses incurred in 
carrying on the defence. He understood that the court did not 
make any order in that case, and he could find no grounds on 
which he would be justified in making payment out of public 
funds. 

Earlier, Mr. Hector Hughes had asked whether the Secretary 
of State was aware that the principle and practice on which he 
at present proceeded in assessing and awarding out of public 
moneys ex gratia payments to persons wrongly detained in 
custody or sentenced were unsatisfactory in that such payments 
were not publicly heard and determined in a judicial manner on 
evidence and argument adduced by the persons concerned; and 
if he would take steps to improve the procedure accordingly. 

Mr. Butler, replying in the negative, said that the procedure 
which Mr. Hughes proposed would be inappropriate where no 
question of legal liability arose and payments were made purely 
as of grace. He had, however, decided that in future where a 
decision was taken to make an ex gratia payment out of public 
funds to a person who had been detained in custody as the result 
of an error not involving liability the advice of an independent 
person of standing should be sought on the amount to be paid. 
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APPOINTMENTS 


Mr. N. A. Fearneyhough, D.P.A., has been appointed deputy 
town clerk of Chatham, Kent. Mr. Fearneyhough is transferring 
from the city and county borough of Leeds, where he holds the 
appointment of senior assistant solicitor. Mr. Fearneyhough 
succeeds Mr. G. C. Jones, LL.B., who was recently appointed 
deputy town clerk of Watford. 

Mr. K. B. Stott has been appointed senior assistant solicitor to 
West Ham county borough council. Mr. Stott is at present senior 
assistant solicitor in the town clerk’s department of Tottenham 
borough council, N.15. 


Mr. Frederick Whittle has been appointed senior assistant clerk 
to West Ham magistrates and it is hoped he will take up his new 
duties in a month’s time. Mr. Whittle is 36 years of age and since 
June, 1955, has been assistant to the clerk to the justices of the 
Arundel division, West Sussex. Formerly he was engaged on the 
staff of the Manchester county magistrates’ court. 


Judge Elder-Jones has succeeded Judge Kirkhouse Jenkins, Q.C., 
as county court Judge for circuit 52 (Somerset, Wiltshire, etc,). 
Judge Jenkins has retired after 22 years’ service on the county 
court bench. Judge Elder-Jones was formerly one of the Judges 
for Brentford and Uxbridge county courts and he also sat as an 
additional Judge at Willesden county court. 


Mr. C. S. Osborn, who has been chief accountancy assistant in 
the borough treasurer’s department, Bedford, since May last year, 
has been appointed deputy borough treasurer. Mr. Osborn 
succeeds the late Mr. L. W. Rastall, whose death occurred on 
April 2, last. Mr. Osborn is 33 years of age. 

RETIREMENT 


Mr. William J. Howard, chief constable of Bolton since 1930. 
is to retire in July on reaching the age limit of 65. He holds the 
O.B.E. and the King’s Police Medal. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, April 30 
ELectricity Bitt—read 2a. 
Thursday, May 2 
OccupieRs’ LIABILITy BILL—read 2a. 
HOUSE OF COMMONS 
Wednesday, May 1 
NATIONAL INSURANCE BILL—read 3a. 


Thursday, May 2 
NATIONAL HEALTH INSURANCE CONTRIBUTIONS BILL—read Ia. 


NOTICES 


The next court of quarter sessions for the city of Hereford will 
be held on Friday, May 24, 1957, at the Shirehall, Hereford, com- 
mencing at 10.30 a.m. 

The next court of quarter sessions for the county of Kent will 
be the West Kent intermediate Easter quarter sessions to be held 
on Monday, May 27, 1957, at the County Hall, Maidstone, com- 
mencing at 10.45 a.m. 


ADDITIONS TO COMMISSIONS 


ISLE OF ELY 
Albert Edward Calver, 8 Cattle Dyke, Gorefield, Wisbech. 
Mrs. Annie Lotta Coupland, Manor House, Murrow, Wisbech. 
Neville Morris, 11 King’s Dyke, Whittlesey. 


YORK CITY 
James Eling Coleclough, 27 Barmby Avenue, York. 
John Penrose Etty, 49 Bootham Crescent, York. 
Ronald Scobey, 33 Bootham Crescent, York. 
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MISCELLANEOUS INFORMATION 


PUBLIC RELATIONS IN SURREY 

The chairman of the Surrey county council, Mr. Cyril W. Black. 
M.P., recently invited editors of Surrey newspapers to discuss with 
him ways and means of helping them “ to keep the people of Sur- 
rey well informed of the activities of the county council.” The edi- 
tors felt that public interest in the work of the council could be 
stimulated if it were possible for newspapers to get a more even 
flow of news of county council matters from week to week and 
month by month and they also suggested that the chairmen of the 
principal committees might hold press conferences periodically as is 
done at present by. the chairman of the finance committee on the 
occasion of the council’s annual budget. 

The county council are accordingly making committee reports 
available to the press as soon as they are drafted. Members of 
the council are prepared to accept the position that they will first 
learn of much council business through local newspapers and the 
editors, for their part, are to be asked to respect any embargo 
placed upon a particular item which it might not be desirable to 
disclose prematurely. It has also been agreed that chairmen of 
of committees shall hold press conferences spaced out so that they 
are held about once a month by different committee chairmen. 


LOANS SANCTIONED 1956-57 
The total of loans sanctioned by the Minister of Housing and 
Local Government to local authorities in England and Wales 
during the year ended March 31, 1957 was £457m. The figures 
for the main services are summarized in the table below. 





Quarter ended 
- | Total 
Purpose June Sept. Dec. March | for 
30, 1956 | 30, 1956, 31, 1956; 31,1957| Year 








£m. £m. £m. £m. | £m. 
Housing (Land, 

dwellings, roads, 

sewers, etc.) - 52 44 59 59 | 214 
Advances & Grants | 

under Housing & 

S.H.A. Acts “ 15 18 23 7 | @B 
Sewerage, sewage dis- 

posal and water | 


supplies .. Sa 10 13 10 8 | 41 
Education .. - 27 23 18 24 92 
Miscellaneous eS 8 9 8 37 





| 116 | 106 119 116 | 457 





The total is less by £58m. than the total of £515m. sanctioned 
for 1955-56. All services except education show reductions. 








Purpose 1955/56 1956/57 | Variation 

£m. im. | £m. 

Housing .. “ as -- | 229 214 | —I5 
Advances & Grants under Hous- | | 

ing, etc., Acts i aa 90 73 | —17 

Sewerage and water supplies . . 62 41 }; —21 

Education nA es 85 92 | 2 

Miscellaneous .. <s « ) 37 | 12 





515 457 | —S58 





A number of factors may have contributed to this reversal of 
previous trends. The abolition of the general housing subsidy, the 
continuation of the credit squeeze, the refusal of the government to 
grant loan sanction for a number of purposes and the refusal of the 
Public Works Loan Board to make advances even when sanctions 
to borrow are in hand, have doubtless all exerted their influence. 
No change of attitude is to be expected for the future. In his 
budget speech the Chancellor said, referring to the actual below 
the line deficit of £621m. compared with the originally estimated 
£803m.: “The main contribution to this saving was a substan- 
tial decline in the provision of capital for local authorities. Against 
an estimate of £220 million for this purpose, issues have had to 


be made of only £109 million. These figures reflect the successful 
application of sound financial principles to the capital expenditure 
of the local authorities. The authorities attract savings by borrow- 
ing in the market as far as possible, and they now pay the market 
price for their capital, whether they raise it from the market or 
from the Exchequer. I shall press forward with this policy in 
the coming year. I realize that the market cannot meet all the 
requirements of the local authorities, but I shall continue to rely 
on the sound judgment of the Public Works Loan Board to 
prevent any unnecessary demand on the Exchequer.” 


WEST SUSSEX PROBATION REPORT 

The work of probation officers in connexion with matrimonial 
troubles is usually regarded from the standpoint of possible recon- 
ciliation. However, the parties to these unhappy marriages do 
not always approach the probation officer on those lines at all. 
In his report for 1956, Mr. W. E. Elphick, senior probation officer 
for the West Sussex combined area (now principal probation 
officer) writes: “No figures I could give would indicate the 
volume or the time involved in attempting to unravel these diffi- 
culties. One could often wish that the parties themselves would 
show a less selfish approach to their problems and be more 
ready to accept the help that is offered to them towards recon- 
ciliation. It is disturbing to find that in some instances where the 
marriage is of only a few years standing, one and sometimes both 
parties come to us not with the object of seeing how the marriage 
can be mended, but how final separation can be achieved. Too 
little thought is still given to the damaging effect of matrimonial 
discord upon the children but we, who often see these youngsters 
in the juvenile courts, know that if more effort had been made to 
ensure a happy and stable home background, these appearances 
in the juvenile court might never have arisen.” 

Probation work has increased, and the number under super- 
vision at the end of the period under review was over 100 more 
than a year earlier. Included in this total increase remaining 
under supervision are the 79 orders made in excess of those made 
last year and, in addition to this, 68 fewer cases completed their 
period of supervision. 

Mr. Elphick realizes that although this has involved an appreci- 
able increase in case loads, which needs watching, the situation 
may be only temporary and may re-adjust itself before long. 


COUNTY BOROUGH OF DUDLEY: CHIEF CONSTABLE’S 
REPORT ON LICENSING MATTERS FOR 1956 

With 208 premises licensed for the sale of intoxicants, Dudley 
has only 309 inhabitants to each licensed house. Of the 208, 181 
are on-licences and the others off-licences. The police paid 2,112 
visits in the course of the year, no proceedings were taken against 
any licensee for breaches of the licensing laws, and only 30 
persons were charged with drunkenness. It would seem, there- 
fore, that the 516 special orders of exemption and the 248 
occasional licences which were granted to give extra drinking 
facilities to the citizens of Dudley and its visitors did not lead to 
over-indulgence. 

In addition to the 30 persons referred to above who were 
charged with drunkenness there were seven persons charged with 
the much more serieus offence under s. 15 of the Road Traffic 
Act, 1930. This was five fewer than in 1955. Six of the seven 
were convicted and the other was acquitted. 

The age groups which contributed most to the total of 30 
charges referred to above were 21 to 24 inclusive (seven) and 40 
to 59 inclusive (11), and Saturday, with 12, was the favourite day 
for the commission of such offences, with Friday (six) as runner- 
up. The Dudley figure for the number of persons proceeded 
against for each thousand of the population is the low one of 
.466, but there are four lower scorers of which particulars are 
given in a table at the end of the report, the lowest being South- 
port (.365). Doncaster heads the list with 2.55. There seems to 
be no connexion between the number of persons per licensed 
house and the number of convictions for drunkenness. Dudley 
is low in both tables, but Bootle, with 1,202 persons per licensed 
house (the largest number of those referred to in the table) has 
the third highest drunkenness rate (2.03 per 1,000). The inference 
seems to be that if people wish to drink to excess they will do so 
whether there are many public houses or few, but equally that 
the existence of a comparatively large number of licensed houses 
does not necessarily tempt people to drink to excess. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEaR SIR, 
HEREFORDSHIRE ESTIMATES 1957-58, AND ACCOUNTS 
1955-56—Your issue of April 6, at pp. 214-215 

I am obliged for your reference in your issue of April 6, under 
the above heading, to certain aspects of the Annual Estimates and 
Statistics of my Authority. 

I think, however, for your records I should draw attention to 
the misquotation towards the end of the article, in which the 
estimated amount of balances in hand at the end of the year 
1957-58 was given as £96,000 instead of £196,000. 

Yours faithfully, 
W. A. R. DENISON, 
County Treasurer. 
Herefordshire County Council, 
County Offices, 
Hereford. 


[We apologize for not noticing this typing error.—Ed. J.P. and 
L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEar Sir, 


MAGISTERIAL LAW IN PRACTICE—CONSENT TO MARRY 


Your contributor who specializes in newspaper cuttings and, in 
so doing, occasionally enlivens your pages with examples of the 
graphic reporting of certain sections of the press, appears much 
more certain as to the jurisdiction of justices in consent to marry 
cases than you were in your article “Consent to Marriage. A 
Question of Jurisdiction” at 117 J.P.N. 819. In that article you 
raised in a tentative way the question as to whether magistrates 
had jurisdiction in cases where the person whose consent is re- 
quired is absent or inaccessible and you, quite wisely, said it might 
be a matter on which the High Court would have to pronounce. 
The issue in the case you were then discussing was complicated 
by the fact that both the youth and the young woman were 
foreigners who had admittedly come to this country for the express 
purpose of avoiding the laws of their own country. 

Your contributor at 121 J.P.N. 150 now states quite positively 
that neither the county court nor the magistrates’ court has juris- 
diction to deal with an application for consent to marry where the 
person whose consent is required is “ absent,” for the reason that 
such person is not a respondent residing within the jurisdiction of 
the magistrates’ court. 
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The Marriage Act, 1949, does not, of course, say this in terms. It 
provides that in a case where consent cannot be obtained by reason 
of absence or inaccessibility, the Registrar-General may dispense 
with the necessity of any consent, or the court may, on application 
being made, consent to the marriage. The expression “ the court” 
means the High Court, the county court of the district in which 
any respondent resides, or a court of summary jurisdiction. The 
case of R. v. Sandbach JJ., ex parte Smith [1950] 2 All E.R. 781, 
makes it clear that the restriction as to jurisdiction in the case of 
county courts also applies to magistrates’ courts, i.e., the magis- 
trates’ court in whose district the respondent resides. 

Your contributor appears, however, to have overlooked the fact 
that in a case where consent of the court is sought on the grounds 
of absence or inaccessibility, the application is by its very nature ex 
parte and there is no respondent. A respondent is a person against 
whom a petition is presented, a summons issued, or an appeal 
brought, and in the case of a missing parent no summons is issued. 
There is no provision in the Act or Rules for any form of substitu- 
ted service. If. there is no respondent, the application should be 
made where the complainant resides, which, incidentally, will no 
doubt also be the place where the cause of complaint arises. 

Obviously, in such cases the court should be fully satisfied that 
every effort has been made to trace a parent who is alleged to be 
absent. 

Yours faithfully, 
H. G. CRUDGE, 
Clerk to the Justices. 
Petty Sessional Court House, 
Bristol, 1. 


[Our contributor writes : 

I had not overlooked the fact that in cases of absence or inac- 
cessibility there is no respondent upon whom a summons might 
be served. My argument is that, reading s. 3 (5) of the Marriage 
Act, 1949, as explained by R. v. Sandbach JJ. (supra), the court 
to which application may be made is 

1. The High Court, 

2. the county court of the district in which any respondent 
resides, or 

3. a court of summary jurisdiction of the district in which any 
respondent resides. 

It follows that the jurisdiction of the inferior courts is limited 
to cases in which there is a respondent resident within their area, 
and that in all other cases application must be made to the High 
Court. Any other view of subs. (5) would make the words 
“of the district in which any respondent resides ” unnecessary. 

Nowhere in the Marriage Act, 1949, or the Magistrates’ Courts 
Act, 1952, can I find anything authorizing a court of summary jur- 
isdiction to deal with a consent for marriage case on an ex parte 
application. —Ed. J.P. and L.G.R.]. 


EATING THEIR DINNERS 


One of the revolutionary results of the seller’s market, in 
labour and most other commodities, is the virtual disappear- 
ance of the servile slogan “ The customer is always right.” 
War-time rationing, originally devised as a remedy for short- 
age of supply, conditioned the public to queueing, waiting with 
respectful humility for the shopman’s attention, “ under-the- 
counter ” transactions, incivility, inefficiency and a thousand 
other symptoms of the new order, any one of which would 
have put the pre-war tradesman out of business in a matter 
of months. The shortages are with us still, and after the 
economic laws of supply and demand have done their worst, 
the power of the trade unions supplies the coup de grace. 
Historians of the future may well come to the conclusion 
that, midway through the twentieth century, the character- 
istic, the vital distinction in social habits between East and 
West was the flattering, coaxing, wooing and wheedling of the 
potential buyer by oriental salesmanship, and the cold, 
haughty, aloof and disdainful attitude of the occidental sup- 
plier towards high-pressure consumer-demand. 





Whether the commodity be goods or services, the same 
trend is to be seen. Stand and observe one of the most grue- 
some sights of modern civilization—the thousands of workers 
in our great cities, let loose between 12.30 and 2 p.m. each 
working-day, swooping down like vultures upon the multi- 
farious eating-houses in the immediate neighbourhood of their 
places of employment—jostling, chattering, snatching ; diving 
for a seat by an empty space on an unclean table, surrounded 
by the broken meats of alien repasts; chewing, swallowing, 
with one eye on their newspapers and another on the clock, in 
an atmosphere that could be cut, not with a knife, but with 
nothing less than a blowlamp. The whole set-up is dreary, 
uncomfortable and makeshift ; the food frequently poor, the 
cooking vile, the prices high; the staff is often slatternly, the 
service non-existent. Why do people put up with it? Is it 
that, like the dogs in Pavlov’s experiments, their eating habits 
have become no more than a conditioned reflex which is set 
off automatically when the hands on the clock reach certain 
relative positions ? Have their senses of taste, smell, sight and 















at a =D 


a a es 2. 2 Ze Ck 6 he Ue oe ee Se ee COU CU ee ~~ ee [een 





/OL. 


ns. It 
-ason 
ense 
ation 
urt ” 
hich 


781, 
ie of 
agis- 


fact 
unds 
€ ex 
1inst 
peal 
ued, 
titu- 


| no 


that 
» be 


ac- 
ght 
age 
urt 


 —_ Va | 











CXXI JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 11, 1957 


hearing become overwhelmed by the horrors that assail them, 
until complete atrophy has set in? It would seem so, for 
people still flock to them in crowds, regardless of the damage 
to their teeth, jaws and digestive tracts. 


Even in those exceptional cases where the restaurateur is 
public-spirited, the staff courteous and properly trained, the 
food well-selected, the premises as clean as soap and water can 
make them, the aesthetics of mass-deglutition are difficult 
to preserve. Recently, in the Leeds Town Hall (which is full 
of devoted municipal workers, anxious to give of their best 
to their fellow-citizens who take meals away from home), the 
aromas of the Civic Restaurant have penetrated into the 
arena of the Civil Court. After the midday adjournment at 
the Assizes, Mr. Justice Oliver protested: “ The smell of food 
in this Court is absolutely nauseating.”” The Deputy-Director 
of City Buildings told The Yorkshire Post: “* The smell of 
onions and cabbage 1s the worst. It creeps right to the top 
of the buildings. Every morning, between 10 and 10.30, one 
of the Town Hall porters makes a tour of the Courts with a 
spray containing a deodorant. That in use at the moment is 
double-strength.” And he added, drawing attention to the 
time chosen for this rite of purification—when the Judges 
begin to enter the Courts: “In this way, not only is justice 
done but it is manifestly seen to be done.” Alterations are 
already being made in the restaurant, which will allow the 
smells to escape directly into the open air. 


Here is a case of the just and effective ventilation of a 
grievance (shall we say by a potential customer ?) in more 
than the literal sense. Judicial intervention, though obiter, 
has once again been helpful in clearing the air, and a fresh 
function—to smell and determine—has been added to those 
comprised in the commission of assize. The procedure of 
certiorari, followed by nolle prosequi, has been employed in 
a most practical way—and that without recourse to habeas 
corpus. For once, the customer is right. Gastric juices, 
formerly overpowered and inert, will now be properly stimu- 
lated; and the maxim ubi remedium ibi juice adapted to a 


most beneficial end. 
ALP. 


BOOKS AND PAPERS RECEIVED 


New Town News. Honorary Secretary, District Councils (New 
Towns) Association, Council Offices, Corby, Northants. 

Public Cleansing. Refuse collection and disposal ; Street cleans- 
ing. Costing Returns 1955-56. H.M. Stationery Office. 1957. 
London. Price 5s. net. 

Mixed Charities (by the late A. H. Withers) with a Modern 
Commentary. Spencer G. Maurice. Reprint from The Solicitors’ 
Journal. The Solicitors’ Law Stationery Society, Ltd., London. 
1957. Price 4s. net. 

_ Anglo-Soviet Journal. Journal of the Society for Cultural Rela- 
tions with the U.S.S.R. 14 Kensington Square, London, W.8. 
1957. Price 2s. 6d. 

County Court Notebook. Erskine Pollock. Sixth Edn. The 

Solicitors’ Law Society, Ltd. London. 1957. Price 2s. 6d. 


“THOUGHTS ON APPROACHING FINALS .. .” 
“ Being rather less sciens than volens, 
I have to admit that it’s true 
If I don’t get through ’twill be only just, 
And only just if I do.” 





J.A.L. 


Oscar Wilde was many-sided 
(Over much we draw a veil), 
But he still remains the prisoner 
Who immortalized a Jail. 

JPA. 







Portrait of 
a man who 
invested in 


SAFETY... 









with ABBEY NATIONAL naturally! 


At the helm of his little five-tonner he’s as happy as a king and as 
free as the breeze. On weekdays, you'll find him in an architect’s 
office, well-established in his profession with a partnership in the 
offing. Like all people in responsible positions, he has his worries, 
but at least he loses no sleep over =i Qa 
the security of his savings, for he = a SAFETY-FIRST = 
has invested in Safety with Abbey = INVESTMENT 


3 yy 
2/o 
NCOME TAX PAID 
BY THE SOCIETY 





National. 

The Abbey National gives him 
a good return free of income tax. 
Today this is 34 per cent—equal to 
£6.1.9 per cent where the standard 
rate of income tax is paid. This is equivalent to 

** When stocks and shares are £6 | 9 
meeting squalls or headwinds,” says = e e 
our yachtsman, “ give me the good = ag! ne 
ship Abbey National.”’ Any amount Standard Rate 
from £1 to £5,000 is accepted. 


SM 


ABBEY NATIONAL 


BUILDING SOCIETY 
Member of The Building Societies Association 
A national institution with assets of £258,000,000 





Branch and other offices throughout the United Kingdom: 
See local directory for address of nearest office 


ABBEY HOUSE - BAKER STREET - LONDON-N.W.1 Tel: WELbeck 8282 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Bankruptcy—Rent and rates upon bankrupt’s residence accru- 
ing after adjudication. 

A, a tenant of a council house, was adjudged bankrupt on his 
own application on an order dated April 18, 1955. At that date 
his weekly payments of rent and rates had been made regularly 
and were up to date. This tenant had also rented a stall in a 
trader’s market operated by the council, and this tenancy had 
ended on June 5, 1954, at which date he owed the council accumu- 
lated arrears for rent and electricity charges amounting to £34 
10s. 9d. The council lodged with the official receiver at the 
prescribed time and on May 10, 1955, a proof of debt for the sum 
of £34 10s. 9d. 

On July 5, 1955, the council’s treasurer informed the official 
receiver that A had fallen into arrears with the weekly payments 
of rent and rates on the council house he continued to occupy 
and this sum at that date was £4 9s. 2d. On July 18, 1955, the 
official receiver replied to the effect that the assets were sufficient 
only for distribution on account of preferential claims and that 
there was no dividend payable on the council’s debt of £34 10s. 9d. 
and that since the sum of £4 9s. 2d. in respect of rent and rates 
had accrued after the date of the receiving order, this sum could 
not be admitted in bankruptcy. The official receiver later gave 
an amended notice to the effect that a small dividend would be 
paid and the council received a payment of £2 Is. 9d. calculated 
on a dividend of Is. 2d. in the £ on the sum of £34 10s. 9d. 

Notice dated October 15, 1956, was given by the official receiver 
of his intention to apply to the Board of Trade for his release 
from the bankruptcy. This gave the usual period of 21 days 
within which objections might be made—no objection was made 
by my council, and so far as I am aware the application has been 
granted. 

On October 10, 1955, A left the council house still owing arrears 
of £4 9s. 2d. and the council have since been unable to trace A. 

It has been suggested to me that upon the making of the 
receiving order A’s tenancy of the council house passed to the 
official receiver and that from then onward he was responsible in 
law for weekly payment of the council’s rent and rates for the 
house ; and that this being so the statement contained in his letter 
of July 18, 1955, was wrong. In view of this suggestion my 
counell have declined to write off the arrears of £4 9s. 2d. and 
have instructed me to press a claim against the official receiver 
for payment of this sum. 

Please advise generally with any relevant references to statutes. 

DoraM. 
Answer. 


The landlord's right to rent, and the liability for rates, in respect 
of the occupation after adjudication in bankruptcy are not des- 
troyed by the adjudication. The official receiver's letter of July, 
1955, was however correct, as regards “admitting in the bank- 
ruptcy”; i.e., these sums are not preferential debts. We have 
advised, e.g., at 108 J.P.N. 215, that the official receiver ought to 
pay the outgoings out of whatever assets he has after settling 
preferential debts. Where he does not, it seems that the landlord 
can distrain: Re Baines, ex parte Hale (1875) 33 L.T. 706, and 
s. 35 (1) of the Bankruptcy Act, 1914. Similarly the rating 
authority can distrain: Re British Fuller's Earth Co. (1907) 1 
T.L.R. 232 (a company case, not bankruptcy); Re Marriage, Neave 
& Co. [1944] 2 All E.R. 540. But it does not seem that the council 
in either capacity could by any method except distress have recov- 
ered the moneys accruing due after the adjudication, or that they 
can now assert a claim against the official receiver. Upon the 
whole matter the courts have not given much help. This may 
perhaps be because receivers have generally paid outgoings due by 
reason of the bankrupt’s occupation of the premises, and, where 
they have not, this has been because there were no available 
assets; in such a case it will not usually have been worth while 
to attempt legal proceedings. 


2.—Housing Act, 1949, s. 4—Value of property—Necessity for 
valuation. 

1. Section 4 (4) of the Housing Act, 1949, provides that no 
advance may be made where the estimated value of the fee simple 
in possession free from encumbrances of any premises exceeds 
£5,000 


2. In the case of leasehold property the mortgaged security is 
the leasehold interest and the advance is based on the value of 
this. If such interest is valued at £5,000 the value of the fee 
simple in possession would exceed £5,000. 

(a) In such a case would an advance be permissible ? 

(5) Is it always necessary under ss. 4 (3) (6) and 4 (4) to make 
two valuations ? 

(c) If so, is the latter valuation required because the leasehold 
interest might be convertible into a freehold ? 

PATTER. 
Answer. 

(a) No, in our opinion. 

(5) Yes, in doubtful cases. 

(c) It is required because there is a limit on the value of a house 
in respect of which advances may be made. 


3.—Licensing—Ante-1869 beerhouse licence—Trade discontinued 
—A pplication for renewal. 

Y and Z are the owners of a beerhouse in a small country 
village which, so far as is known, is an ante-1869 “ beerhouse- 
on” and to which a wine licence was granted in addition some 
two years ago. 

At the latter end of last year Y and Z informally discussed 
what should be done with these premises with the licensing 
justices, as the sanitary arrangements and other facilities were 
definitely sub-standard and the local authority had required 
various improvements to be made, but the trade of the house, 
under a succession of tenants was insufficient to warrant the 
expenditure which would be involved. Two adjoining villages 
(one in an adjoining division) each had a fully licensed house with 
far better trade and facilities and it was left that Y and Z could 
either surrender the licence or the premises could be closed, as 
the trade was so small; but if the latter course was adopted there 
could be no question of compensation. 

Subsequently, the licensing justices were informed by Y and Z 
that the premises had been closed on December 31 last year and 
a note was accordingly made in the register of licensed premises 
to that effect and the customs and excise and police informed; 
it was therefore assumed that no renewal of this licence would be 
applied for at the annual general licensing meeting this year. 

Y and Z have, apparently, had second thoughts and have now 
given the usual notices in an adjoining licensing division of their 
intention to apply, in that division, at their adjourned sessions to 
remove this beerhouse licence to licensed premises in that 
adjoining division, which have a “ restricted” six day beerhouse 
licence only and to surrender the existing restricted licence on the 
grant of the removal. No notices however have been given in this 
— except to the tenant of the premises, which are still 
closed. 

At the annual general licensing meeting in this division on the 
question of removal being raised, Y and Z’s solicitor applied on 
behalf of the licensee of the premises for a renewal of the licence 
from April 5, 1957. The question now before the justices is 
whether by closure of the premises since December 31, 1956, the 
licence has lapsed or been forfeited. In the circumstances the 
application for renewal has been adjourned. 

No positive authority can be found that a licence is forfeited 
or lapses by reason of closure of premises over a period of time 
and non-sale of intoxicating liquor, but it appears from notes 
in Paterson that, by inference, the licence would have lapsed by 
such closure; on the other hand a study of your replies to 
similar questions in Practical Points in J.P.N. 117, 118 and 119, 
which however are not quite on all fours with the position in this 
case, would lead to a presumption that a renewal can be granted 
by the justices in spite of the closure. 

The question of the removal of this licence to the adjoining 
licensing division to premises there in place of the restricted 
licence, is, of course, a matter for the licensing justices of the 
adjoining division, who, at the moment apparently (it is also a 
separate police division) are unaware of the closure of the premises 
applied to be removed. 

Has the licence lapsed or been forfeited by closure of the 
premises ? If not, there would appear to be no objection to its 
renewal by the licensing justices in this division. 

O. JosaD. 
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Answer. 

In our opinion, discontinuance of business does not alone create 
the situation that a justices’ licence ceases to have effect. Such a 
discontinuance is usually followed by non-renewal of the licence, 
which could arise either because renewal is not sought or because 
renewal is refused by the licensing justices or by the compensation 

uthority. 

: In the case in point, our opinion is that the licensing justices 
may consider the application for renewal of the licence: pre- 
sumably they will also have before them opposition to renewal 
of which notice has been given in accordance with s. 11 (3) of the 
Licensing Act, 1953. 

In any event, the current licence will continue in force until 
April 5, 1957, which will enable application for ordinary removal 
to be considered by the licensing justices of the adjoining division, 
and we think that it is proper for these justices to have before 
them a licence that has been renewed in order that their discretion 
shall be unimpeded. 


4—Magistrates—Practice and procedure—Defendant dealt with in 
wrong name—Correct name ascertained later—Amending the 
order. 

It sometimes happens after my justices have convicted a man 
that I am informed that the name under which he has been 
charged and convicted is not his correct name and the suggestion 
is made that the conviction or order should be amended. 

This has happened recently in two cases, first in respect of 
an approved school order and secondly in respect of an order 
committing to a borstal institution a girl who had absconded from 
an approved school. 

The one suggestion for amendment came from the Home Office 
and the other from the children’s officer. 

I shall be glad if you will advise me whether the conviction or 
order can be amended on the error being ascertained: 

(a) if the error was a clerical mistake ; 

(b) if the error arose because the name used was one commonly 
adopted by the accused person, although not his true name, which 
was only discovered a week after the trial. 

LALOc. 
Answer. 

In our view a court can correct a clerical error which has been 
made although the true facts were known to the court when it 
was dealing with the case, but it cannot alter its records as a 
result of information which does not become known until after 
the proceedings have ended and the court has become functus 
officio. 

The answers to the questions asked are, therefore: 

(a) Yes. 

(b) No. 


§—Road Traffic Acts—Drunk in charge—Passenger who had not 
driven .the car and who remained in the car after the driver 
had left. 

We have been consulted for the defence in a charge under s. 15 
of the Road Traffic Act, 1930. The whole defence will turn upon 
whether our client was in fact in charge of the vehicle at the 
material time, as there does not appear to be very much scope 
for argument as to her condition. The facts very briefly are that 
our client was a passenger in the vehicle and had been taken for 
a run during the course of a Saturday afternoon, and during this 
time it seems that a certain amount of alcohol was consumed 
from a bottle in the car. Further alcohol was consumed in the 
evening, and eventually the vehicle was driven by our client’s 
companion into a cul-de-sac. There the driver of the vehicle got 
out to return to the hotel where he was staying, leaving our client 
sitting in the passenger seat. he driver informs us that at this 
time it was his intention to return to collect the vehicle, it being 
for a variety of reasons undesirable for him and our client to be 
seen returning to the hotel together, and he was under the im- 
pression that after he had left the vehicle sh« would also get out and 
return to the hotel by another route. Unfortunately the driver 
was prevented from returning to the vehicle and left it there all 
night, and our client fell asleep in the passenger seat where she 
was found sometime later by a policeman. She had at no time 
during the afternoon or evening driven or made any attempt at 
driving the vehicle which did not belong to her but to the driver 
who was a comparative stranger whom she had only met that 
afternoon. In our view it can be argued with some force that 
respective of her condition she was never at any time in charge 
of the vehicle. 

We have referred to most of the cases given in the latest editions 
of Stone and Archbold, but none of them help very materially, 


although it does appear that in all cases reported there has never 
been any dispute that the person in charge had at some time 
during the course of the evening driven the vehicle, and there 
appears to be no reported case where a person who was clearly 
a passenger and never anything else has been held to be in charge 
merely because they were abandoned in the vehicle by the driver. 
We have, however, read in 97 J.P.N. 699, the case of R. v. Wall- 
house, which seems to be somewhat against us, although, of 
course, there is no full report of it. , 

We shall be much obliged if you could please tell us whether 
within your knowledge there are any cases which would indicate 
that a passenger left in a vehicle in circumstances similar to the 
above has been held to be in charge of it. 

KIMUR. 
Answer. 

We know of no case in which a passenger in circumstances like 
those detailed in the question has been held to be in charge of a 
car. The case referred to in the question (which is only the 
decision of a magistrates’ court on the facts of that case) concerns 
a man who was the owner of the car, although there was no evi- 
dence that, before being found in it, he had on that day been 
driving it. 

We do not think that on the facts in the question the passenger 
was in charge of the car, the charge being that she was “ drunk ” 
in charge of the car and not merely “drunk” in the car. We 
think, however, that it is a question of fact and not one of law. 

[At the time this question was answered by post, s. 9 of the Road 
Traffic Act, 1956, was not in force. The defence allowed by that 
section would now be available to the defendant in such circum- 
stances.] 


6.—Road Traffic Acts—Using lorry with defective brakes—Offence 
by owner—Need for proof that driver was using lorry on 
employer's business. 

A, a motor driver employed by B, is seen driving B’s motor 
lorry at Notown. When the lorry is examined by a police officer, 
the brakes are found to be defective. A says that he is on his 
master’s business in Notown at the time of the offence. The office 
of B is at Longtown (200 miles from Notown), and B has, there- 
fore, to be interviewed regarding the defective vehicle by a police 
officer of the Longtown police force. At the interview B admits 
that the lorry was his property at the time and date it was stopped 
by the police at Notown, and that it was being used on his 
business at that time. 

B is to be prosecuted for using the lorry at Notown with 
defective brakes. 

Question: 

When an employer is being prosecuted for using one of his 
motor vehicles in a defective condition, by reason of his servants’ 
having driven the defective vehicle in a part of the country well 
removed from the employer’s business offices, is it necessary to 
offer evidence to the court that the vehicle was being used on the 
employer’s business at the time it was stopped and examined by 
the police; or is it sufficient to offer evidence that the vehicie was 
being used on a road, that the vehicle was defective, and (by 
certificate) that the employer admits ownership of the vehicle at 
the time in question ? 

I have noted that the judgment in the case James and Son v. 
Smee contains repeated references to “ being used upon the master’s 
business "—and there appears to be little doubt that it is indeed 
an essential ingredient of the offence when the employer is not 
actually present at the time. Your correspondent, whose letter 
appears at 113 J.P.N. 781, referred to the unreported case of 
Watson v. Patterson (1949), in which the High Court is said to 
have ruled in a vehicle licensing case that proof of ownership 
raised a presumption as to user. 

The problem, of course, is to save the police time which is 
involved in the Longtown policeman’s having to travel to Notown 
to give evidence that B admitted not only ownership but also his 
use of the vehicle. If the police officer need not be called, then 
the costs which can fall upon the convicted defendant are sub- 
stantially reduced. 

I. ARMAC. 


Answer. 


Without seeing a full report of Watson v. Patterson, referred 
to in the question, it is difficult to say how it affects the question 
we are asked to answer. In our view, however, when it is clear 
that someone other than the owner was driving the vehicle at the 
material time the onus is on the prosecution to prove that it was 
being so driven by the driver on the owner’s business. Unless 
the High Court holds specifically to the contrary we do not think 
that it is safe to act on any other view. 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.). 


| 


poRoUGH OF LEWES 


Deputy Town Clerk 


APPLICATIONS are invited from Solicitors. | 


Salary £743 2s. 6d. to £994 5s. per annum. 

Commencing salary according to exper- 
ience: £850 15s. for applicant who from 
date of admission has had not less than two 
years’ legal experience. Appointment subject 
to National Conditions of Service and Super- 
annuation Acts, termination by one calendar 
month’s written notice on either side and the 
passing of a medical examination. 

Applicants must have a sound knowledge 
of conveyancing. Previous experience in 
local government is not essential. Excellent 
opportunity for Solicitor wishing to obtain 
local government experience. 

Applications giving details of present and 
previous appointments, age, education, quali- 
fications, conveyancing and general experi- 
ence, and stating whether able to do convey- 
ancing with nominal or without supervision 
and whether and what housing accommo- 
dation required, together with particulars of 
two referees, should reach me by May 18, 
1957 


| ANCASHIRE No. 6 COMBINED PRO- 
BATION AREA COMMITTEE 


Src seams 

Appointment of Full-time Male 

Probation Officer 

| APPLICATIONS are invited for the above 
appointment serving the county borough of 

Rochdale and the borough of Heywood. 

The appointment and salary will be in 
accordance with the Probation Rules, 1949 
to 1955. Candidates must be not less than 
23 years nor more than 40 years of age, 
except in the case of a serving officer. 

The post is superannuable and the selec- 
ted candidate will be required to pass a 
medical examination. 

Applications, stating age, present employ- 
ment, qualifications and experience, together 
with copies of two recent testimonials, must 
reach the undersigned not later than May 


25, 1957. 
J. FREER, 
Secretary of the Committee. 
Magistrates’ Clerk’s Office, 
The Butts, 
Rochdale. 





N. J. HEANEY, | 


Town Clerk. 
Town Hall, 


Lewes. 


(county OF WARWICK 


Rugby Petty Sessional Division 


Appointment of Temporary Part-time Clerk | 


to the Justices 





cry OF BIRMINGHAM 


Appointment of Full-time Male 
Probation Officer 





Peraenienlas sare | Council Offices, 
APPLICATIONS are invited for the ap- | i 


| pointment of a full-time male Probation 


APPLICATIONS are invited from Barristers | 


or Solicitors qualified under s. 20 (1) of the | ; f J 
| ted candidate will be required to pass a 


Justices of the Peace Act, 1949, for the part- 


time appointment of Clerk to the Justices of | 


the Rugby Petty Sessional Division, which 
has an estimated population of 63,000. 
The personal salary will be £1,005 per 


annum, rising by four annual increments of | 


£60 to a maximum of £1,245 per annum 


and the appointment, which is a superannu- | 


able one, but in a temporary capacity, will 
be subject to the Conditions of Service of the 


Joint Negotiating Committee for Justices’ | 


Clerks. It will 
months’ notice on either side. The success- 
ful candidate will be required to pass a 
medical examination. 

Applications, on forms to be obtained 
from the undersigned, must be received not 
later than May 31, 1957. 

L. EDGAR STEPHENS, 
Clerk of the Committee. 
Shire Hall, 
Warwick. 
May 6, 1957. 





AYWARDS HEATH PETTY 
SESSIONAL DIVISION 


SHORTHAND-TYPIST and general assist- | 


ant (male or female) for duties in the 
Haywards Heath Justices’ Clerk’s office. 
Superannuation. Salary scale according to 
age, experience, and educational, typing, 
etc., qualifications; e.g., commencing sal- 
ary at age 22 not less than £358 for a man, 
£323 for a woman; maximum of scale for 
a man or woman £512. Apply, naming two 
referees, to Clerk, East Sussex Magistrates’ 
Courts Committee, County Hall, Lewes, by 
May 25, 1957. 


be terminable by three | 





Officer for the City of Birmingham. 


| The appointment and salary will be in | 
accordance with the Probation Rules, 1949 


to 1956. Candidates must not be less than 
23 years nor more than 40 years of age, 
except in the case of a serving officer. 


The post is superannuable and the selec- | 
| FIRST Assistant Solicitor with good Local . 


medical examination. 

Applications (in own handwriting) giving 
age, present position, general qualifications 
and experience, should be sent with copies 
of two recent testimonials to the under- 
signed not later than 14 days after the pub- 
lication of this notice. 

F. D. HOWARTH, 
Secretary of the Probation Committee. 
Victoria Law Courts, 
Birmingham, 4. 


OUNTY BOROUGH OF 
SOUTHAMPTON 





Appointment of Male Probation Officer 


APPLICATIONS are invited for the above 
whole-time appointment. : 





Applicants should be between the ages of | 


23 and 40, except in the case of a whole-time 


| serving Officer. 


The appointment will be subject to the 


| Probation Rules, 1949-1956, and the salary 


| 


will be in accordance with the prescribed 
scale. 
The successful applicant will be required 
to pass a medical examination. 
Applications, stating age, qualifications 


addresses of two referees, should be received 


| and experience, together with the names and 


by the undersigned not later than Saturday, 
May 18, 1957. 
GILBERT H. F. MUMFORD, 
Clerk to the Justices. 
Magistrates’ Clerk’s Office, 
Law Courts, 
Civic Centre, Southampton. 





RRURAL DISTRICT COUNCIL OF 
EASINGTON 


Appointment of Deputy Clerk of the 
Council 


APPLICATIONS are invited for the abow 
appointment from persons with experieng 
in local government law and administration, 

The appointment will be subject to th 
Salary and Conditions of Service recom. 
mended by the Joint Negotiating Committee 
for Deputy Chief Officers. Population 
84,000. A car allowance in accordance with 
the Council’s scale will be paid. 

The person appointed will be required to 
devote his whole time to the Council and 
not engage in private practice or take on 
any other office without previous consent of 
the Council. 

The appointment will be subject to the 
Local Government Superannuation Acts and 
the passing of a medical examination, and 
will be terminable by three months’ notice 
on either side. 

Applicants should give the fullest informa- 
tion of their experience and the names of 


| three referees. 


Applications should reach the undersigned 
by not later than Wednesday, May 29, 1957, 
T. AGA 


Clerk of the Council, 


Easington, 
Co. Durham. 


BorRoucH OF SOLIHULL 





Town Clerk’s Office 


Appointment of First Assistant Solicitor 
(A.P.T. Grade VII) 


Government and general experience re- 
quired. 

Salary A.P.T. Grade VII (£999 7s. 6d. ris- 
ing by annual increments to £1,230 per 
annum). 

The Borough is rapidly developing and 
the post offers valuable experience, includ- 
ing the opportunity of some Committee 
work. 

Where appropriate, housing accommoda- 
tion will be provided as soon as possible. 

Applications, with full particulars 
names of two referees, should reach the 
undersigned not later than Saturday, May 


18, 1957. 
W. MAURICE MELL, 
Town Clerk. 
The Council House, 
Solihull. 





BoeRoucH OF TOTTENHAM 


Department of the Town Clerk 
Senior Assistant Solicitor 


APPLICATIONS are invited from Solicitors 
for appointment to established post of Senior 
Assistant Solicitor. e 
Salary in accordance with Grade “A of 
J.N.C. for Chief Officers, viz., £1,095 p.a. by 
annual increments of £45 to £1,320 and sub- 
ject to conditions of service of the J.N.C. 
Conditions of appointment and application 
form from undersigned. Closing date May 


25, 1957. 
M. LINDSAY TAYLOR, 
Town Clerk. 











